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Good Influence: Red Flag Test 

Senate Report  
on DMCA  

Subsection (c)(1)(A)(ii) can best be 
described as a ''red flag'' test . . . if the 
service provider becomes aware of a ''red 
flag'' from which infringing activity is 
apparent, it will lose the limitation of 
liability if it takes no action . . . 

DMCA 

512(c)(1) A service provider shall not be 
liable for monetary relief,  . . . if the 
service provider-- . . . (A)(ii) in the 
absence of such actual knowledge, is not 
aware of facts or circumstances from 
which infringing activity is apparent. 



Regulations on Protection of the Right of 
Communication through Information 
Network (PRC, 2006) 

Article 22, a network service provider 
which provides an information storage 
space to a service recipient, . . . bears no 
liability for compensation if . . . (3) it does 
not know or has no reasonable grounds to 
know that the work is infringing. 
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This movie sharing 
is infringing! 

I didn’t know they 
were infringing 



Zhongkai Co. v. Poco.com (Shanghai High 
Court, 2008)  

As a professional video website, in its daily 
operation of the website, it must have 
known, or at least should have known that 
the movie concerned was unauthorized by 
viewing the poster and the introduction of 
the movies by the users. 
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Sohu v. Tudou (Shanghai First 
Intermediate Court, 2010) 

As a professional video-sharing service 
provider, Tudou should know that . . . movies 
uploaded by users for free viewing are very 
likely to be infringing. . . . However, Tudou 
not only failed to take any steps to prevent 
the infringement, but also . . . created the 
channel of “movie.” . . . Such an arrangement 
facilities the uploading of movie by users onto 
the movie channel . . . and thus facilitates the 
transmission of infringing movies.  



The new Judicial Interpretation on Protection of Copyright in 
the Network (PRC, 2012) 

Article 12: By taking into consideration the specific 
situations of the case, the people’s court may determine 
that the hosting service provider should know that the 
uploaded content is infringing under the following 
circumstances: 

•  The popular movies or TV shows are posted on the 
homepage or other prominent webpages where the 
hosting service could easily find the movies or TV 
shows;  

•  The hosting service provider actively selected, edited, 
arranged, or recommended the topic or content of the 
work, or produced specific “ popularity lists”;  

•  Other circumstances under which the hosting service 
provider could easily be aware of the infringing nature 
of the uploaded work but failed to take reasonable 
measures.  



Bad Influence: Vicarious Liability 

DMCA 

512(c)(1): A service provider shall not be 
liable for monetary relief  . . . if the service 
provider . . . (B) does not receive a 
financial benefit directly attributable to 
the infringing activity, in a case in which 
the service provider has the right and 
ability to control such activity. 

The Regulation 
in China 

Article 22: a network service provider . . .  
bears no liability for compensation if it 
does not directly benefit financially from 
the works, performances or sound or 
video recordings uploaded by users. 



If a paid application (eBook, music, software) is 
infringing, should Apple be held liable for 
developer's’ infringement since Apple obtains 
direct economic benefit from the paid 
application?  



Li Chengpeng v. Apple (Beijing Second 
Intermediate Court 2012)  

As the operator of the App store, Apple has 
very strong controlling and managing power 
over the App store . . . [and] it gained 
substantial direct economic benefit through 
its paid downloading service. So Apple 
should bear a higher duty of care. In this 
case, Apple failed to properly fulfill its duty of 
care, so it should be held liable for the 
infringing application. 
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